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57 and 63 and General Rules of Canadian 
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AND IN THE MATTER OF a pedestrian crossing 


at Mileage 109.30 of the Windsor Subdivision 


Obncanadian Pacific Limited as shown on 
Plan and Profile No. G-1]1-114-A, dated 
Bp 14) 1975. 


PO IN THE MATTER OF the opening for the 
Saerragc oretratite Of a. portionvor iie 
railway between Mileage 108.35 and 109.68 
of the said Windsor Subdivision known as 
the Powell Sidings. 
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=~, On Commencing at 10:00 a.m. 


THE HEARING PROCESS OFFICER: Order, 
please, order. 

THE CHAIRMAN: Good morning. Please 
be seated. Well ladies and gentlemen, last night 
while I presume most of you were sleeping we were 
working. 

We now have our decision in 
connection with the motion for adjournment and the 
suggestion that we should step down for various 
reasons and our decision I will now read. 

The respondents, with the support of 
several interveners, have presented two preliminary 
ebyections to the continuation of the present 
proceedings: the first objection béing based on the 
pane! tefalleged, lack Of Jurisdiction to bear the 
application and the second being based on an 
allegation by respondents of bias on the part of the 
present panel. 

In the alternative respondents 
have requested an adjournment of the present 
proceedings until the Federal Court of Appeal has 
heard the appeal taken by respondents from the 
decision of Mr. Justice Mahoney rendered on November 
PING POLO T Ts 


One of the arguments supporting the 
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adjournment motion involves the undertaking of 
June 27, 1977 by the Rail Transport Committee. It 
is not necessary for the panel to make any comment 
Giereorm in view tor the fact that ab, as well ac 
various other issues, is the subject of the 
decision of Mr. Justice Mahoney. The panel feels 
however that in any event it is not bound by this 
undertaking. In the first place it was not given 
by the present panel. In the®second placemitewas 
made at a time when the matter of costs was still 
before the Railway Transport Committee. 

Since then circumstances have changed. 
The respondents themselves have removed the matter 
from the Committee to another forum thereby preventing 
the Committee from being able to adequately predict 
time delays involved in hearing the motion for costs 
and from being able to plan that and other hearing 
commitments. The respondents state as a matter of 
Courtesy as well as a matter of a justice to them, 
the Railway Transport Committee ought to postpone 
the present hearing until the Federal Court Appeal 
Division has rendered a decision on the appeal from 
the decision of Mr. Justice Mahoney. 

The panel considers dite ee OL 
no discourtesy to the Appeal Division if it proceeds. 


The Federal Court has itself recognized inthe. case 
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of Wardair versus the Canadian Transport Commission, 
eo ele 111. our discretion to go ahead with 
the hearing without waiting for the outcome of the 
Appeal Court; thelcourt inmtnat? case an commenting 
on the fact that there was no procedure in the 
mutes. of the Fedefal’€ourtpforta’ staynor proeecamnes 
has this to say and I quote from the Wardair’ versts 
eiG Decision. 

“Iemaight add that even if a rule 

permitting such a stay of execution 

did exist, an Order under such a 


rule is always subject to the 


aALseretronvol the Trrounalstrom-waen 2 


is sought. There are cases where it 
would evidently be very wrongful to 
proceed with a hearing when the 
matter is under appeal or review 
such as when the very jurisdiction 
of ther inferior’ Tribunals isvattacked 
but there are also cases when it 
might be equally wrongful ‘to halt 
alilMprocecdings’ of the. inferior 
Tribunal every time an appeal is 


brought or a review sought of some 


incidental decision during the course 


of the proceedings before such 
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1 Interior Tribunal. 
z Ww ® ° . 
If this were done proceedings might 
5 
be halted almost indefinitely by a 
4 
series of appeals fromminor decisions 
5 
6 to the great. prejudice of the parties 
_ wishing to proceed with the hearing. 
8 It as" alweys a matter of discretion 
9 whether a hearing should be suspended 
a ORE NO te 
@ | = 
Tt. Was WLtinin the discretion On tie 
12 | 
Railway Transport Committee to hear the application 
13 
14 at issue at this time and to continue the hearing 
15 notwithstanding the proceedings taken against it by 
16 respondents and the Committee considers it properly 
17 exercised its discretion in acting as it did. 
2s The Committee considered it not only 
19 
fhacetne discretion but also the auty to proceca wren 
20 
ims application. The duty of the panel being ain 
a. 
32 accordance with the principle set out in the case of 
23 CER vercus Arperta, 64 CRIC#L29- The very | 
24 jumesorction of the Committee to entertain applications 
25 under the Railway Act is not being attacked. There 
a is no question that the Committee has jurisdiction 
a : 
to hear and decide applications made pursuant to 
28 
Sections 216, 196 and 197 of the Railway Act and 


Section 52 of the National Transportation Act. 
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In the case at issue we will deal with 


l Furthermore, respondents alleged 
that the Committee's sole jurisdiction to hear 
%) CPL's application is by way of review pursuant to 
4 
section 63 of the National Transportation Act and 
5 glen eae ee 
that it lacks jurisdiction moreover to hear a 
6 
review before any panel other than that which 
7 
3 decided to hear a new application. 
9 the panel “does not rely on Sectioncas 
10 of the National Transportation Act as the source of 
11 its jurisdiction and it therefore does not have to 
2 
decide whether or not the Committee lacks 
13 
jurisdiction to review or re-hear before a new 
14 
Ta panel which issue is, in any case, before the 
? | 
6 Appeal Division of the Federal Court. 
17 |I This brings ws toa consideracion of 
18 the respondents' preliminary objection to the 
19 proceeding based on alleged lack of jurisdiction 
20 
PORCOntInUe With tie same’. 
ra , 
As we have just pointed out we do not 
(ag 
agree that the source of our jurisdiction to entertain 
Z3 
24 applications where the Applicant has previously 
25 failed lies in Section 63 of the National 
26 PranspoOrcatwon Act. lt is our position thar the 
eS Railway can re-apply to the Commission in such 
28 ae Se ae 
circumstances by submitting a new application. 
val 
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the application of Canadian Pacific Limited as a 
new application and not as a review. There are 
innumerable cases involving the Railway Transport 
Committee as well as other Committees of the 
Commission where new applications are submitted by 
Applicants who had previously failed in applications 
of the same kind. 

BUPDPRCrMOLe, aCCOraing tO, Clin s 
Counsel, Chis.application is not the same-es the 
previous one. In the present case, new evidence 
will be adduced in support of the new application. 
There is no doubt in our minds that a new panel 
iavewean, a rresh application. In tact, .t is our 
position that this is the proper way to proceed in 
SUC clrcums cances. 

We turn now to the second preliminary 
objection made by the respondents based on the ground 
of bias on the part o-- I should say alleged bias -- 
Cnmtne part Of the present panel. 

We do not accept the view that there 
is bias with regard to the present panel. Regarding 
tie ewlleqation that the conduct of the Railway 
Transport Committee in its handling of this matter 
constitutes bias with reference to this panel, we 
believe that this ground would apply to any other 


panel which would have been appointed, the result 
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real or subconscious bias it must at the same time 


TORONTO, ONTARIO EM igs | 
| 
] being that the Applicant would be deprived of its | 
2 Recaiirigit to! be heard. 
3 
Furthermore, we believe that it is 
4 
not open to the respondents to argue that the panel 
5 
4 as a whole is biased because it decided to deal with 
- an application in a more expeditious manner than 
8 the manner in which previous matters were dealt 
9 With wto sovargue Gs unjust. 
10 ; rate tte ea 
Le anplies«thattort a siprewud reid | 
ity 
for the Committee to act as expeditiously as 
iz 
possible. In any case, any variance in time in 
is 
a entertaining this application can be explained in 
f : | 
Me any number of ways other than on the basis of bias | 
16 such as the work load of the various Commissioners 
17 involved. Additionally, we hold that bias must be 
se shown. on the part of individual members of the 
19 
panel and not the panel as a whole. 
20 
For the reasons expressed above, 
Z2 
22 the preliminary objections based on lack of 
23 jurisdiction and on bias are both denied and for the 
24 reasons also expressed above the motion of 
25 adjournment is denied as well. 
ee While the panel has dismissed the 
a ‘ 1d 
motion for adjournment and the motion that it should | 
| 
28 
disqualify itself or step down because of alleged 
29 
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| 
register certain elements of concern with the state 
or condition of the Applicant's application... x 
condition which the panel feels may require certain 
measures to be taken if the interveners and public 
interest witnesses are to be given a fair hearing. 
As we suggested earlier, this is a 
new application. The application Pesere, however, 
does not give the interveners any advance warning 
Of the position the Applicakts will take on the 
many questions that are of utmost importance to them. 
For example, they do not know 
whether the Applicant proposes to use the siding 
24 hours per day or only part of the day or whether 
the locomotive engines will be kept idling or be 


shut off, assuming that the Applicant is successful 


iiethe first place. The Applicant has proposed a 


Grossing but no One, including the Commission, ,has 
seen the plans or specifications so as to develop a 
position to support or oppose one or more of the 
plans. 

At the moment, the pedestrian 
crossing is in use with pedestrians using the 
crossing subject to the usual risks involved ina 


level crossing. 


number of choices for continuation of the pedestrian 
Some members of the public not here 
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represented might well favour the Powell Sidings 
with an overpass over a situation where there is no 
overpass and no sidings. In other words, no one 
yet knows the actual case they have to meet. The 
Penel considers it unfortunate that the Applicant 
Nas not seen fit to file a more complete and Cetarieo 
application setting out in reasonable detai® why 
Heeconsiders it must operate the Sidings, how ut 
preposes to operate the Sidings and the measures it 
proposes to take to make the pedestrian crossing 
safe. 

Had the Applicant done this in the 
first instance, the public and the interveners would 
have had adequate information on which to decide 
whether to support or oppose and the necessary 


information to adequately prepare their opposition. 


i i . ic gla 


al a - 


, 
. 


| : us 
a cre A] ry “ ayy 
asa? , o 


lie as ae Dep Pk: he 
if os ae lis 
7 aes 
' _ 
m 8 nat a Fi PAG eer is Hh: hy 4, _ : ot ‘ 
“| vines MO Oe . Line Pa ok, ee, 
" Lhe Ge \lahn tt eee ‘4 whan a 
nf . yee (* ag 
al sph sealing sano 
airs 
| ; 77 pee a anadgo1g, : 
4 : ay 
| B en) 
| = 
. ote 
| ngs One 
r 5 
ii} ‘oa ' .worrecans.’ dave: 
i | ae odie | 
hy Aldine efavenbe Bad eved 
anf im 'eoeqwe ud Joasaty 
ot ,> NO teneLolrs 
} 
[os 
| 
] 
‘4 
7 
iA 
Ss : 
i 
. 
| - > a 7 
a | 
. 
oe 


: Mt] ANGUS, STONEHOUSE & CO. LTD. 


j 
| 
TORONTO, ONTARIO 2h 


Furthermore the provision of details of the 
Applicant's case would have allowed better preparation 
for cross-examination. 

Bearing the above observations in mind 
the Panel proposes that the Applicant put in 
immediately its evidence in chief, pi Vow bee Gi Asie pam ci We) 


information concerning the alternative types of 


9 pedestrian crossings it proposes. The Committee 
10 Suggests that no cross-examination take place at this 
#3 time so as to facilitate the taking of evidence and 
the completion of the Applicant's evidence in chief. 
13 
4 Following the hearing of the Applicant's 
15 evidence the Panel is prepared to adjourn the hearing, 
4 HOt Inderinncely OF for “any Of the reasons advanced 
17 by the movers of the motions just dismissed, but to 
18 allow interested parties and the Panel to review the 
© Applicant's proposal and for the interested parties 
20 

tOraccess “their positions and prepare Lor Cross= 
Zi 
5 examination, and for presentation of their own views. | 
23 The Panel therefore proposes, after | 
24 receiving the Applicant's evidence, to adjourn the 
7 hearing. We consider that a two week adjournment 
) should be adequate to allow time to assess the 
x Applicant's evidence and to prepare opposing cases 
sich 
| 


in cross-examination. 
Unfortunately a two week adjournment 
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iS not possible for ithe Panel because of other 
commitments of the Panel. We will therefore consider 
adjourning until early in the new year, which ls the 
earliest time that we would have sufficient time 
available to complete the hearing. 

The Panel makes these observations as 
a proposal. Perhaps the Interveners do not think 
they need time to review the evidence or to prepare 
for cross-examination. Perhaps they would prefer to 
finish the evidence now this week. It seems likely 
that the Applicant would not welcome our proposal. 
In any case we will now hear your comments on the 
proposal before making a final decision on the 
procedure to be followed. 

Now I realize this is all very new 
Stuff to counsel, and to the: interested parties. 
And if it is the desire of counsel we would be 
prepared to adjournwfor »ten minutesnto give you a 
chance to review your positions and to prepare what 
position you wish to-take. 

MR. CHALMERS: I could answer some 
of your questions, sir, if you would like that now, 


before my friends! address, if that would be 


convenient. 


Pirst of all I am instructed as to the 


proposed use of the siding, I am instructed that Lt 
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would not be used 24 hours per day; and it would be 
used for the meeting and passing of trains, and 
nothing else. There will be evidence in regard to 
the shutting off of diesels. As the Panel probably 


knows, fuel conservation is requiring an experi- 


| 
| 
| 
| 
: 
mencal program Ofyshubktingsoft diesel seafterma 
certain number of hours anyway. And that will be | 
gone into by the second Canadian Pacific witness, | 

| 
the operating witness. The plans have not been 
submitted. And the reason you have not got the 


plans and not got the evidence I take the Commission's| 


point,and Canadian Pacific will certainly endeavour | 
to co-operate on what you have outlined, even though | 
it means a delay which we regret and even though it 
exposes the witnesses we planned to call to a very | 
well prepared cross-examination, which is fine, which | 
LSSashit Poe be. | 

But we want everything to be done in 
epenecommission, in all the context of the history of 


this case and the history of round one. We did not 


want to follow, we deliberately eschewed the normal 
pattern which is derived from the Commission's usual, 


in effect, in writing proceeding on 196-197 


The plans were saved up to be put in 


Applications. 
: j 
in open hearing by the man who drew them available | 
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for cross-examination. And they were sent by mail to 
Ottawa in the normal way. And indeed they were not 
finally settled till the local engineer who drew them 
had them done. But that could have been overcome and 
it could have been done earlier. 

DTivegqretethabt deasanct suateutiice 
Commission and I apologize. On the other hand it was 
done with a view to be being able to support any 
possible favourable decision of the Commission. 

THE CHAIRMAN: Perhaps I might inter- 
ject at this stage to say that I have been advised 
byastatiuorathe Commission; Mr’ Challmersgathat you 
did make some enquiries about whether the plans 
should be filed and were not given any assistance 
oredirection: _Unfortunately thes request) dadsnott come 
to the attention of the Panel members who might not 
even have been available at the time. So I am aware 
and the Panel is aware that you did make some 
enquiry. 

MR. CHALMERS: Well I have been 
worried about it all along, because it cuts two ways. 
My decision was, I might say -- never WLC Put ny 
decision was to risk a difficulty I realized might 
occur. And it has transpired already in one or two 
different ways and it is now transpiring in another 
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slipped this to the Commission up-the back staire. 
SO it's here and I am happy to tender it as soon as 
we settle this question when my friends have made 
some observations and possibly have made opening 
remarks. I was planning in any event to put the 
plans,which are lying on the radiator there, before 
you so that you and your staff and my opponents could 
study them at their leisure. 

I believe my opponents, at least the 
City of: Windsor, has had them for some short ‘time: 
Because there is a matter of trespass on the park 
and consultation with the Building Department. So 
Mr. Kellerman who previously represented the City 


may have the set before the final ones, but a set 


has been with the City. And I asked my learned friend| 


Mr." Kellerman’ if*they were going to go to other 
opposing counsel. And he said, well since we are 
Going tobe -anstructing, Sf I°think T°am puttingeat 
accurately, he says we are going to be instructing 
Cnewor then ana He as*working with the other*one; 1 
takeo its’ and-I9de6 not mind at all) if my learned 
friends have probably seen them. 

MR: PISHER: T think@ itis? important 
to know that I am advised through Mr. Kellerman that 
those plans were very graciously made available by 


Mr. Chalmers last Friday. 
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MR. CHALMERS: Well I don't know 
when they in fact, got them, I: will take my friend's 
words for that. But in any event they were requested 
Dye Kellerman for municipal PuLposes and my Tr iend 
got them. 

ME el LonkR: On Eiicday. 

MR. CHALMERS: That may well be. 

If you say so they were. 

Finally, I would propose to outline 
the case. The one practical problem that that leaves 
Touthat or half ia dozen CP witnesses only two ane 
employed by Canadian Pacific. One resides in Windsor 
and one is coming across half a continent. One is 
coming from a major centre in the United States. 

MR. PAROIAN: You are not moving for 
an adjournment, surely? 

MR. CHALMERS : Goodness no, but I 
have arranged their attendance this week and next, 
and whether I can have them back for cross-examination 
prewell obviously, Canadian Pacific will use 1teioeat 
endeavours to get them back. They are not people we 
control, they are not people with great deference ~~ 

MR. PAROIAN: Mr. Chairman, good 
gracious! .Well, Im sorry. go ahead. 

MR. CHALMERS: My friends have the 


right to cross-examine there and then and I suspect 
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NO 
NO 
Es 


] they would be able --- 
£ MR. PAROIAN: : 
. : Very gracious of you. 
3 y i . . 
THE CHAIRMAN: LD mLont ni ber yan to 
4 
coy that the Pariel in’ fixing the date fora resumption 
5 
; of the hearing for cross-examination would, of course, 
2 through its counsel try to arrange with other counsel 
Q to ensure that the witnesses are going to be available 
9 iMiere rs not much use in resuming 1f the: withesses are 
10 not available. 
1] 
We do have subpoenaing procedures 
¥Z 
which counsel can use. But, of course, a Canadian 
Ne 
ry Subpoena is not of much use outside of Canada. 
5 MR. CHALMERS: in light of what you 
16 || said I anticipate no great difficulty with these 
17 Witnesses, but that iS a small problem: ‘Other than 
18 that we are anxious to co-operate with whatever 
19 — 
disposition you make. 
20 
THE CHAIRMAN: Would other counsel 
ay 
wish to speak now or have a short adjournment? 
22 | 
23 MR. FiSHER: I would like to make an | 
| 
24 observation or two before I request a few moments to 
25 consider our position. 
i The first observation is this. And in 
at | e ‘ 4- ~ i j 1p: 
case there is any doubt about what I am saying Sh 2 
28 
try to put it in very, very clear terms. "Pind Le 
Z9 


astounding, sir, astounding that you do*not consider 
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| 
yourselves to be bound by an undertaking given by the 
Railway Transport Committee. 

THE CHAIRMAN: Mr. Fisher I am afraid | 
that I must interrupt. And I think that you know why | 
iam, going to interrupt. This Panel and. no panel of 
the Commission welcomes nor do they tolerate argument 
Or comments on a decision such as this to dismiss a 


motion. 


If you do not like the decision that: 


We made there 1S an appropriate place for you to go. 
MR SiH Rs That's exactly where I 
amegOimg tO, in a moment, if I may ask for-a few 
Meients. CO Consider oun position. 
I-feel that I am obliged. to make that | 
Observation Mr. Chairman. I£,I-may put it, another 
Way tO. you, Six, whose wndertaking is it if it is | 


mot the undertaking of the Railway Transport, Committee 


Ssecie letter OL June. 2/bh, says 2b 15. -Then to whom 


Gorwe look for fulfillment of that, undertaking? 


| 
| 
My second observation is, that I am 
presuming from what you say, it may be of some 
assistance to me, because you see I would like to 

have answers to these questions in order to assess 

the situation. I am presuming that the 2600 pages 

of transcript as far as subsequent proceedings are 


concerned, is of no value whatsoever. isi that, the 


Situation? 
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iN) 
ee) 


THE CHAIRMAN: Mr. Fisher, the Canadian! 


Transport Commission is the same as all other 


Courts and Administrative Tribunals. The formal 
decisions anak they make speak for themselves. If 
you don't like those formal decisions and you don't 
like the way you are being treated there are Courts 


| 

| | | | | 
which, from time to time, straighten us out and | 
ng 


ties panel has no objection to the Courts strarantengd | 
Gs ol siae | 

We do not engage in arguments with 
eounsel over what the Commission does. I can't 
speak for the Commission. 

MR. PAROIAN: At the risk of 
PiterrupLing My fraend, you know, that last commence 
does deserve some response. However can we go to a 
SOMA EO straighten OUt = 

THE CHAIRMAN: Please sit down. 

MR. PAROIAN: Anything -- 

THE CHAIRMAN: Please sit down, Mr. 
Paroian. 

MR PAROIAN® ‘No. <1 (thank —=«@ Unless 
my friend -- unless you order me to Sat down == 


THE CHAIRMAN: Well, I am afraid at 


the moment I am ordering you to Sit down. 


MR. PAROIAN: Then I will speak at 


an appropriate time. I trust I will be given that 
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Opportunity? 

THE CHAIRMAN: You will be given a 
fair hearing on behalf of your clients but we do not 
engage in debates with counsel once we have made our 
decision. You do your arguing before a decision, 
not afterwards. 

MROMPAROTANGS Moamiiitol karoumoe-the 
motion. I am arguing and commenting on what you 
jUsinn Sala WM y Pishersnyou have a place to go. To 
a Court. Would you please tell us how we get there 
while this proceeding is going on. 

THE CHAIRMAN: I don't think -- 
wot erat as not the tfunctiion ofuseto! commentron 
the Commission's Decision or Orders or what it does 
ives al som not our fumetion) to -qive’ Legal’ advice to 
people who are supposed to be qualified counsel. 

Now -- 

MR. PAROIAN: Well the fact of the 
Makteraie we @an'toqo.s Practically wescannot go so 
plcace;nsir, don'teabuse == lett me iwithdrawtthat —— 


don't tell us -- don't tell Mr. Fisher we can go 


to the Courts because we have no opportunity of going 


to the Courts while you continue on here. So the 
fact of the matter is we have no practical way to 
challenge that decision that you have just made or 


. MN - . - roar 
to seek the answers that Mr. Fisher has just askec 
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for and 1 apologize for having stood at this time. 


tI will sit down as a result of your 


O 


Sri -Leena out of courtesy and Ii will Speak Tater. Tf 
apologize. 

Mics 2 LSHERs I perhaps have been 
misunderstood, Mr. Chairman. My comments are not 
designed to be argumentative nor are they purely 
for the purposes of debate but there are questions 
which are surely relevant. 

I understand (and I suppose you may 
tell me I can understand or misunderstand, however 
I choose), but I understand at this moment in time 
that Tt ws your position that yourself and your 
brother Commissioners are not bound by an undertaking 
given by letter on June 27th apparently of the 
Railway Transport Committee. That is my understanding, 
Stree iotrust Le that is not correct that 1s) so7 

THE CHAIRMAN: The transcript will be 
available in due course and you will have an 
opportunity, once again, to hear what we said. 

| MR. FISHER: My other question is: 
Is it your intention in treating this as a new 
application: that nothing that has proceeded this is 
in any way shape or form relevant and in tact we are 
starting at square one once more? Is that what you 


propose to do? 
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THE CHAIRMAN: Well now we are 
talking about a matter of procedure and I am Open to 


Suggestions. For example, in order to facilitate the 


new hearing if, with the complete consent of all 
the counsel involved you wish to dispense with 
calling witnesses that were called before and have 
us consider the transcripts of the previous hearings 
for purposes of expediting the matter we will, of 
course, consider that. 

MR. FISHER: May I also ask you, sir,-- 


THE CHALTRMAN: But 12 counsel don’t 


consent then I am afraid this is a totally new 


application and it has to be dealt with as so: 
MR. FISHER: That is something we 

Should consider then. My next question is this: 

That on April 5, 1977, Messrs. Jones and LaBorde 


adjourned sine die the application of Canadian 


Parent Avenue walkway. 

po I take it that you are ignoring, 
forgetting, overriding or considering yourselves in 
some way not bound by’ that Order as well? 

You see, these are questions that we 
must mull over in our minds. 


Pacific under Sections 196 and 197 ‘relating to™rhe 
THE CHAIRMAN: Well once again I 


have no comment. 


Jiek: 


ye ths Sr ms — 


am & Putas PENS 4 


aA) +s 
ee aie 
1 * (aq@kIeoRRis 


> | eels art Wer 
iSenuao BAe _ - 

Oni LLSD : 
=) 

nap “hy! 


ANGUS, STONEHOUSE & CO. LTD. eH 
TORONTO, ONTARIO 


MR. FISHER: No comment? 

THE CHAIRMAN: No comment on that 
matter whatever. 

Mis PISHER:, Thank you. 

is bt your intention 6 permet 
Candian Pacific Railway to adduce evidence that was 
available or could have been with reasonable 
diligence made available at the prior hearings? 

MR. CHALMERS: Well with great 
Pesrect. == 

THE CHAIRMAN: Mr. Fisher, I think 
what I just said to you was our decision made it 
clear. We are dealing with a new application. We 
will hear the evidence that the Applicant puts 
an. 

MR. FISHER: Whatever that may be is 
ae COLreECt? 

THE CHAIRMAN: Whatever that may be 
Providing 126 relevant. 

MR. FISHER: Any relevant evidence at 
all you intend to permit into the record; 15, that 


correct? 
THE CHAIRMAN: Relevant of course. 
We would have no right to refuse that. 


MR. FISHER: I see. Thank you. 
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THE CHAIRMAN: In other words, if 
they follow the normal rules of evidence --- 

MRe FT LOUER: The normal rules or 
evidence, as I recall them, Sin, With the greatest 
of respect are that there is no evidence subsequently 
Permitted into a record on’ an appeal or a subsequent 
application or whatever if that evidence was 
available or could with reasonable diligence have 
been made available. 

THE CHAIRMAN: Mr. Fisher, you can 
make that argument at the appropriate time in the 
proceedings. 

MR. FISHER: Well it appears that now 
BS tie appropriate, time, Sir. 

PHEMCHA LERMAN: © If) vou wantlto Parise 
arguments about the admissibility of evidence when 
the Applicant is putting in its case we will hear 
you. 

MR. FISHER: Well, subject to what 
Mr. Paroian has I am -requesting «=~ may I say two 
hours to consider our position, to take instructions 
to prepare for whatever might arise out GF. Ou 


deliberations. 


MR. PAROIAN: IT would just take to 
rise on the question that I had before and on a 


Point or clarification. 
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Your comment to Mr. Fisher was that 
you don't argue with us. We have made our decision 
but if you wish you have other alternatives and you 
might exercise those alternatives. However, as we 
both know, unless you grant an adjournment to permit 
us to take those other alternative proceedings in 
tne, Court the. actual, procedures to, the Courts ane 
academic so that unless these people have a right or 
obtain an adjournment to test your most recent 
Gdeciavon win the, Cousts as. you, dave: imvmuted wus. seo.do, 
going on to the Courts is academic. 

It will produce nothing because the 
proceeding will be going on. Will you consider an 
adjournment if we are prepared to take this matter, 
thie tatest ruling Bnto,the Courts on are wou going 
to, as my friend suggested, as my learned friend 
suggested yesterday, to continue on notwithstanding? 
Have you made-a decision on that, sir? 

THE CHAIRMAN: Mr. Paroian, what you 
are really doing is starting out to argue the whole 
business all over again which you argued yesterday 
ana we are not going to entertain that argument. 

MR. wLPAROTAN:. Wo..— TiOy) DCG els 
totally different, sir. 


THE CHAIRMAN: We have made a ruling 


on your application to adjourn. You are now 
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Suggesting you want to have another adjournment 
Geingea-hmandyyou and Tubothi know that this is. a4 
fact? cYourvlaréigoing to use all the«same arguments 
you did before and we are not going to entertain 
that and if we are wrong in not entertaining it then 
you know where you can go. 

MR. PAROZAN: Where I can go reaily 
tsitle going tovget susranywhere because you know as 
welt eas 1 do that) 1iiistacademue: VOU have cuL Off 
our rights. You have done that and let's identify 
that. That is what your decision is -- 

THE MCHALRMAN ss Thatte {your opinion. 

MR. PAROIAN: i vame@soury,) side 

THE CHAIRMAN: . That iS your opinion. 

MR. PAROIAN: Well, that is what you 
have said. We are going to go on. We have no way 
foe tescang your i@ectoten at this time. "You are 
Goanaeto lgo.con . 

THE CHAIRMAN: How long do you wish 


to adjourn to to prepare your position? 


MR. PAROIAN: I concur with my friend. 


Dithink ak will take ‘us ‘an ‘hour; ‘an’ hour and ‘a half, 
two hours. If that is too long well then, make it 
15 minutes. What difference does it make. 


THE CHAIRMAN: Would an hour 


satisfy your requirements, Mr. Fisher? 
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MR. FISHER: I believe that Mr. 
Paroian brought up a good point, Mr. Chairman, that 
is if our deliberations lead us to conclude that an 
application to the Court ought respectfully to be 
Made at this point in time, do I understand you as 
saying if that conclusion is reached by counsel for 
beesrespondents that’ you antend. to.go on even dif 
tiereais anleapplication)testhe Courts, being madec 

MR. CHALMERS: Well with great 
respect, Mr. Chairman, if you were a Pattee and 
submitting to this cross-examination I would advise 
you not to answer because you are being --- 

MR. FISHER: It is awfully charitable 
for Mr. Chalmers to be giving advice. 

THE CHAIRMAN: Mr. Chalmers, please 
sit down. 

THE HEARING PROCESS OFFICER: Order, 
please, order, please. 

MR. FISHER: Those are questions which 
are not designed as cross-examination, Mr. Chairman, 
but in my respectful view are totally appropriate 
and proper in order that we might intelligently oF 
at least endeavour intelligently to discuss our 
situation. 


Is it the intention of the Panel to 


continue notwithstanding whatever efforts are made 
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THE CHAIRMAN: Well I cthougie That 12 
whet Lisaid, 

MR. FISHER: | Mr. Paroian I believe 
made himself extremely clear to me but in any event 
what he was suggesting was that if, as a result of 
our discussions which will ensue after we have 
read your judgment and considered your judgment -- 
if those deliberations lead us to conclude that an 
eepricativon Ought to be made in the Courts at this 


time --- 
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eet lon les your, inkention.«to- tell. ue 


irrespective of whatever application to the court we 


may bring now that you intend to proceed notwith- 
Standing that? 

THE CHAIRMAN: hachocs 

MR Oi pois Thank you. 


FROM THE FLOOR: Mr. Gray, how can 


you sit up there and say this Panel is not prejudiced. 


We are not stupid people. 
THE CHAIRMAN: The hearing is 


adjourned. 


How much time would you say it requires} 


two hours? That brings us to noon. The hearing will 


resume then at one Oo’ clock. That will give you an 
Cprorruni ty. -—=— 


FROM THE FLOOR: Can I be heard 


please Mr. Chairman? 


THE CHAIRMAN: We have made a ruling. 


FROM THE FLOOR: Mr. Chairman, you 
have allowed counsel time to speak on your ruling. 


Could I please speak out as well? 


THE CHAIRMAN: The counsel that we 
have here sir really have no right to argue with us 


about the basis of our ruling. 
FROM THE FLOOR: Lido not Went TO 


argue.. I want to enlarge on our application or at 
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least on the ene they are going to submit. TI 
am not going to argue your decision. I will leave 
that to learned counsel. 

THE CHAIRMAN: I am sorry sir. We 
are going to adjourn the hearing until one o'clock 
to give people a chance to determine what position 
they wish to take. At one o'clock we will then hear 


everyone including you sir. 


--- Hearing adjourned until 1:00 p.m. 
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== On resuming 


THE HEARING PROCESS OFFICER: Order 


please, order. 


THE CHAIRMAN: Good afternoon. Be 
seated please. 

Ladies and gentlemen, I apologize for 
starting somewhat late this afternoon. We delayed 
Tnae Commencementyot this afternoon's session to 
comply with the request we received from one of 
counsel and understand that Mr. Fisher wishes to 
address sus! now. 

Mise USHER: Yes, Mr. Chairman 
Miao mwethe adjournment: this peerae I endeavoured to 
yeoceive instructions: from my client) sche City of 
Windsor. I have not been able to obtain full 
instructions from them. iI have spoken of! course 
with the ciey ore office. L expect to have 
those instructions hopefully by twove!tclock but I am 


certainly confident that 1 will. have them by 2:30 


tt aie ws wpoume, in time I do not have instructions. 


THE CHAIRMAN: I presume then you 
would appreciate having a further delay until two 
o'clock to enable you to get instructions. 

MR. FISHER: Might I suggest 2:30 
but if I receive them earlier I would certainly make 


that fact known to the Process OBE Car. 
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lo 
Oo?’ 


MR. PAROTAN: I was suggesting to my 


friend consistent with your suggestion sir that 
perhaps two o'clock might be. in order and if he does 
have his instructions we could come backijedt. he does 
not we could come back again and further make an 
application for a slight expansion of that time. 

THE CHAIRMAN: Well, I must say having 
had) some.experience in the. practice: of law mysels£,.1 
know the embarrassments that counsel are faced with 
Ite chey, dO, not. have. anstructions.from-their client. 
We did start earlier than normal this afternoon 
because we adjourned this morning. I will just confer 
with my colleagues for a moment. 

All right, we will adjourn until two 
o'clock to afford you a chance and we will reconvene 
and if you still have problems you can address us 
aged ns. 

MR. HE LSHER: Thank you. 

THE CHAIRMAN: We will adjourn again 
Wnt ljtwo ofclock. 

--- Short adjournment 
--- On resuming 

THE HEARING PROCESS OFFICER: Order 
please, order. 

THE CHALRMAN: Please be seated. 


Ladies and gentlemen, on behalf of the 
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Panel, I would like to thank counsel for occasioning 
this modest delay in our proceedings. This is the 
first time we have had a decent rest for some time. 

We are now hearing representations on 
the proposed procedure which we outlined this morning 
and Doctor, I presume, you are leading off. 

DR. HENDERSON: Sir, I have tried 
twice before today to be recognized by the Chair and 
i felt the only way I was going to be recognized was 
to come and stand at this microphone. 

I would like to comment on this 


Norn inges procedure, buts before. T.dop SO;mqwithe your 


attention please, I would like to ask you some 
questions. 

As a layman, ignorant of any legal 
matters, I would like to have two questions answered 
and then I would like to exercise my right to comment 
on this morning's proceedings. 

The first question I would dike, to 
ask you, sincerely, are the feelings expressed by 
the Interveners not represented by counsel recorded 
GG Cin lawn Big Bee oct 

THE CHAIRMAN: I would say yes sir 
beyona doubt. 

DR. HENDERSON: Is there any attention 


paid to these arguments of the Interveners without 
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counsel when the transcripts are reviewed and the 


THE CHAIRMAN: By all means. 
DR. HENDERSON: rl am=vexryehappy to 


Near sthat “sir. 


| 
decisions reached? 

This morning, as an Intervener, I tried] 
to be recognized by the Chairman and was ignored. I 
did not jump out and shout which I recognized might 
beeecontrary -coetherrespectiio£ the’ courts: LTedidtae 
quietly with my hand raised and you chose to ignore 
are. 

You asked for comment from the 
attorneys and yet you refused to recognize those who 
are not represented by attorneys. 

Sir, you strangled. my legal right to 
be heard in thisecourt. “You vshould*be ashamed. 

| To claim to act as an impartial “judge 
and yet to behave in such a manner I suppose I should 
not be surprised by your failure to recognize a 
private citizen who is an Intervener. It has been 
abe pact Srecord wf ther CTCito*farl “to recognize and 
fail to answer requests and letters of the people 
concerned. 

Why would you refuse to extend ae 
same courtesy to me that I was willing to extend to 


you in my effort to be recognized in an orderly 
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fashion? 


I feel that justice was not served 
this morning. Surely a basic right of an Intervener 
is his right to be heard and this was denied to me. 


Do you still feel you have no bias in 


Begard to this hearing? 

In your questions directed to Mr. 

Chalmers you have asked how long the CPR intends to | 

usepEhessidings»pex day... His answer wass.less than 
Ze NOunsSes© Lawouldvcaution,you,-sir,.do-not, besmisled 

by that. That could mean anything from one hour to 

| 

ZeenOurscnOrh2 35. hours.pplhesntrack. record of. the GPR | 

in this matter has been to mislead and misrepresent | 


what has taken place in the past and is likely to take 


place in the future. 


We already have on record the fact that 


‘the CPR. intends to extend the siding to £five.tracks 


from its present three. I would get the impression 
from your question directed to Mr. Chalmers with 
regard to how long these tracks are to be used per 
day and what dangers are involved, that you have 
already come to a conclusion that the tracks will be 
re-opened. Am I wrong in this assumption? 

Does the Panel honestly have any 
concern about the dangers presented by the presence 


of this marshalling yard in a residential area? Il 
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would like to ask you a question: how many deaths are 
you willing to accept as an acceptable number in the 
event Olan, explosion of a car containing propane 

Poul imstance? Clearly the CPR is willing to accept 
any number. 

BYerYebit’ Givthe cost of this hearing 
up to this point has been incurred by the presentation 
Of the case for the CPR with the exception of the two 
or three hour period taken by the citizens one evening 
in June: of 1975. Do you have any conception of the 
costs to the citizens of the area that this delaying 
Section, onthe pact of thesCPR has brought, ’on or do 
VOUnCcal es 

Now, we have another ruling for an 
adjournment on your part that will further increase 
fi rCostus. | How rotten will the CrCc allow thevyePR co 
Gwe-apply? If this is allowed to go on forever, or at 
the whim of the CPR, surely, gentlemen, even you can 
recognize the CPR can outlast anyone in court and that 
DiceClRemLn tus matters could never lose: a=case. 

From your ruling this morning with 
regard to the previous hearings and the fact that 
the previous hearings do not count for anything in 
the present hearing, you have placed the residents 
of the area of having committed themselves to many 


thousands of dollars worth of expense to no avail. 
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I realize this amount might be 
regarded as a pittance by the Court and by the CPR 
and yet to the residents of this area this is a very 
real and heavy burden that your ruling has tended to 
increase. 

the final straw in this mornings 
hearing came when Mr. Chalmers attempted to instruct 
tie COULL as to how they should proceed. “This shows 
Cieteenie.CPR now only holds the City of Windsor anc 
ene Citizens in contempt but the Court “as well. 

I thank you for allowing me to speak. 

THE CHAIRMAN: Thank vVOuU DOCTCE: 

May I make a comment to the members 
of the public here and in particular to the Doctor 
Since he raised the question. 

There were a large number of hands up 
at the time we adjourned this morning and I presume 
all of the people who had their hands up could very 
well make the same observations which the Doctor 
made and I must say, as far as the members of the 
public here are concerned, I sympathize with how 
they feel. I realize that this is an extremely 
important matter to them. 

On the other hand, we had to adjourn 
to give the people involved a chance to give some 


thought to what we had done and to read copies of the 


enna 
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| 
Decision when they were available and by not hearing | 
you then Doctor, and this applies to every member of 
the public here, we were not trying -- if we gave 
you the impression your views are unimportant it was 


a totally false impression. Your views are 


important. It was not intended to be insulting or 


| 
BG tgnOre you or toebeFimpolite. “Piwas “an abtempe 
tortry to Continue the hearing in an orderly and 
proper and acceptable fashion and if there was an 
impression given anyone that you were being ignored 


or you were being insulted, then I apologize profusely 


enemy “benalt. "lt was’ not the intention. It is still 
not the intention. Your views are very important 
and when you all come forward, tell us what is on 
your mind, feel free. We are very interested in how 
you feel. If we were not very interested in how you 
felt we would not be here. 

Now, having given that diatribe, please 


proceed sir. 


Charron. I, along with Dr. Henderson, feel that I 
was closed off this morning. In fact, I was. I was 
recognized and then closed off. 

Mei Gray, you“Said ii ettect this 
morning that the CPR would offer evidence -- would be 


MR. CHARRON: My name is Gabriel 
required to offer evidence rather that you would hear | 
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from the Respondents regarding the adjournment, on 
your part, until after the new year. 

ijyam aivegnah Respondent...) i) + ied 
letters with the CTC and CPR. When I stood to be 
heard and I asked to be heard I was closed off. I 
most strongly and formally object to this treatment. 

EymaLOngd Witt Dry Hendersom, esti 
feel that my rights were abrogated. I should hope 
they would not be denied. me again during this hearing. 
If they are, I -have no alternative really, you know, 
would have to. file suit- against the CIC. iI think 
I have two dollars in the bank. 

Im Obj ,ecting to: thismtreatment. ar 
appears to me, and I say appears advisedly, it 


appears to me that the CPR is being favoured since 


| 
they were allowed to speak as Applicant and I was 
closed off as a Respondent. 

In getting back, £0. CPR svevidence, I 
will come right out and say that I do not trust the 
CPR and this is nothing new. This is a lot -- in 
several places or maybe in several hundred places 
in the 2600 pages of the transcript from the past 
hearings this was brought out. CPR evidence was not 
produced when requested. When it was requested it 


was pried out of them over days, practically 


subpoenaed. 
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They were asked for forecasts of the 
Sidings. We did not receive that. They were asked 
for twenty year forecasts for the Powell Sidings. 
The Commission, or the Comittee rather, receives 
the forecasts for the main line. I'm not interested 
in the main line. They can run a hundred times a 
day through there if they so desire. Those trains 
go through in three or four minutes. They do not 
bother me. I knew that when I moved into the area 
15 years ago, so that I am prepared to live with. 

And in going along with that in 
presenting our evidence, I put forward that they 
should be made to present hard fast evidence in 
WELiting On every aspect Of this case. They have 
lied before in these hearings. One point they made 
was that the reason they had picked Powell Siding 
was that the American crews could not go beyond 
the yard limits. which somebody in CPR arbitrarily 
decided would be Walker Road to begin with. We 
found out after this was not true. Now, if it was 
true all you had to do was go up to the Conrawt 
siding, or rather the Conrail tracks at Walker Road, 
between Walker Road and C&O and the yard limit there, 
there was a sign that has since disppeared, that 
was the yard limit for the Penn Central yard. 


THE CHAIRMAN: Excuse me, just for a 
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| 
| 
point of clarification: what is the Ccs&0? 
MR. CHARRON: Chesapeake & Ohio. 
Well, sir, if you do not know that, I would Suggest 
Yousread the past transcripts of the C&O, Tt js a 
railway company with which the CPR has entered into 
eneagreement and that is what all this ruckus is 
about really, okay? 
MR. WOODARD: JUSt7.as al point on 
correction, that has not been the C&O for a matter 
of three years. It is now the Chessie System. 
MR. CHARRON: Well, I stand corrected 
Sir. It is the Chessie System. 
MR. WOODARD: The people here were 


laughing at Mr. Gray because he did not know what 


C&O was --- 


THE CHAIRMAN: May we have some 
order please. I am familiar with what the Cheasapeake 
& Ohio System is and with the Chessie System. I just 
Wanted it on the record for the purposes of the 
transcript what C&O you were referring to. Thank 
yOu. 
MR. CHARRON: Enough said. 7iteis 


rather discouraging at this point but enough said. 


two train meets and that was it. This is what was 


| 
Now, we are also told there would be 
presented to us at the last hearings, that there 
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would be two train meets a day and Mr. Chalmers has 
offered evidence this morning and in not trusting 

the CPR and presuming or assuming they are going to 
carry on the same way as they did during past hearings 
Ghat jwould, be, the, extent, of his. evidence, his» state- 
ment that these tracks would not be used 24 hours a 
sia These tracks with two trains when they were used 
were used over a period of 24 hours a day. They might 
be used at three o'clock in the afternoon with 
engines idling for four or five hours. They might be 
used at three o'clock in the morning. They should be 


Specityand wn. their Application),.,which, we. hope, to 


a 
ee 
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defeat, how many trains, what hours will those trains 


run. 
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CPR cannot seem to stick to a schedule so that’ trains 
come in there at 3 o'clock in the morning any time 

of day or night. In fact one night, well this is 

in my presentation, but one night they broke a 

draw bar in the tunnel, as you can imagine, drew the 
train around to the Powell Siding and spent several 
Mem so uepairing Tf, spent several hours testing Dt; 
chugging back and forth on the Powell Siding in the 
Mra e.OL “thes vont “until “about 2 o'clock in’ the 
morning. 

They skated all through the last 
hearings, they should not be allowed to do’ that 
through this hearing. They should be presenting 
hard fast evidence in writing that can be debated 
Peoperly. 

These lawyers spent half their time 
during the last hearings prying information out of 
Grprewitnesses, Literally prying 1t out of them. 

They are such good skaters that they can enter the 
Olympic competitions by now. 

Another point I would like to make, 

I would suggest respectfully that all respondents 
wishing to speak, and you have the witness forms 
filled out so that we can speak intelligently on the 


subject, I think we should also receive copies of 


this evidence from the CPR. 
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I would be quite willing to give them 
copies of mine, xeroxed copies of mine. TI do not 
think that Mr. Chalmers is worried too much about me. 

THE CHAIRMAN: Excuse me, were you 
talking about the exhibits? 

MR. CHARRON: I am talking about 
Pipi Ss, 1 am talking about -evidence, six, © am 
requesting everything. 

Now I am very much bothered by what 
happened this morning. As my wife said I guess 
Wemnave wLO troy tovexplatnivirhas to the chitdrencs, 1 
Beno uleolLavying On this, bub ais) true. CPC jiera 
regulatory body to protect the public's interest 
from conglomerates or federally chartered companies 
such as Bell Canada, the Railways, what have you. 

I am with Bell Canada. Bell Canada is well regulated. 
We cannot make a move without somebody coming down 
On us. 

Now does the CTC regulate CPR?e=Or 
does the CPR regulate the CTC? I wonder, that's a 
question that I am posing, I am not drawing any 
conclusions. 

You are a public body appointed to 
act on my behalf and as a member of the public, and 
to protect my interest. I would like the panel to 


start acting as though it is looking after my anterest, 
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ceeleGast even im appearance, and those -of the 
hundreds of residents in the neighbourhood to make 
CPR play by the rules. I thank you. 

TUE SCHATRMANS:  ‘Phank Vvouj. sie 
Who's next? Any other representations by members 
of the public? Yes, please come forward. 

Mier RUGBEY My name is James 
Rigbey, R-i-g-b-e=y,2515 Windemere Road. 

I ama little puzzled because 
Subsection 7 Of Section 216 of the Revised 
Statutes begins by saying - 

"The Commission after being satisfied 
elon the public convenience is 

being served 
and goes on to say what decisions they may make. 

Now they have to be satisfied that 
public convenience is being served. Now in our 
previous hearings, which incidentally we won as you 
know, I heard not one tiddle of evidence put forward 
by the CPR to show that the public convenience was 
being served by the Powell Siding. We all know, and 
it will be brought out*very fully I am sure, that 
public inconvenience is being served or will be 


served if this goes through. 


Now, let us look at one or two OF 


these. I would not take time to go through them Bid. 
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Bute first Of all we have the devaluation of private 
property. Now there are adequate industrial areas 
fomune east and to the west of the Powell Siding 


where it now is. And yet the CPR in its wisdom 


| 
| 
| 
| 
| 
| 
decides to place it right adjacent to a prime 
Beetdential area including a school and a park. 
Now why would this devaluate property? 

MeeeChatrinei, have you ever Seen a railway ed 
Verdein a residential area of the city? ~ainimy 


experience it is usually in a place which might be 


described as slums or very close to being slums. 


Now this cannot be, surely, a mere coincidence. 


Why are they in the slums? I will 


fell you why. Because the Railway spawns the slums. 
why 
PoapAcCes chat OCCur ? Because no buyer of 


Property in his right mind. would buy property 
adjacent to a railway siding. 


Now there are many reasons for this 


hoeeechildren go to a school adjacent to that 
Staing. They are sitting at their desks barely 
150 feet from what could be part propane tanks and 
anything that the CPR carries. They are protected 
by what? By glass windows. 


Now I do not have to paint a picture 


of what might happen. You have all read in the 


Of whieh I am sure you are aware.  Firsteof all 
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papers of numerous accidents in railway marshalling 
yards and the havoc and devastation it has caused 
and the human life which is lost. Besides these 
children could even be in the yard up to 50 feet 
from the siding from an exploding propane tank or 
Wael Nave you; IwEchout hany protection taterhin 

Now we have the overpass which I 
would not take up your time with right now. But 
also we have the environmental degradation in the 
area. How would you like, Mr. Chairman, to go home 
after these meetings and find a diesel engine parked 
in your back yard? Or maybe not one but several. 
Now Mr. Burbidge of the CPR I am sure loves trains 
or he would not be in his present position. But I 
do not think that he loves them enough to go to bed 

what 

with»them, and that's /Ave will have to do if this 
MslGing is put Upy practreallytqoatodbedawnuth them. 

These are just a few of the public 
inconveniences, and that is a very mild word.as you 
must agree. Lncoukd-use stronger ones. But 
because Subsection 7 says, the Commission must be 
satisfied that it meets public convenience, I am 
using the word inconvenience. 

Aneel eveant tenvou, ¢s2ue thatthe 
CPR in no way is making any attempt to live up to 


this code whereby they have to satisfy the 


ic 
é 
- 
+ 


We 


an an _ 
Laine Ge S46) 30n — - 
‘wao neds avid ow conte 1 
ay th OW wos » BOTS 
oom séoae.: midis 

ey Fost twos3y ne 

) epildzo® «7A. sro kL 

“4 jn SLbigw atl) 2 

Y 4a'As 200 OD 
 ,mois ofiv 


er el gnshie 


aam Leveocsint 
-Beiopn Je0m 

rane vageond 

: P cots te [tetdoa 


nic~w «its gaiag 


on tase 4 a | ~a ais 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Zoe 


Commission that public convenience will be served. 

Thank you. 

THE CHAIRMAN: Thank you Very MUCH. 
Did you fill out an appearance form, sir? 

MR RE GBERY 3) Ne ea re 

THE CHAIRMAN: Are you interested in 
getting copies of the exhibits when they come in? 

MR. RIGBEY: Yes, please. 

THE CHAIRMAN: Do you suppose that 
some time before you leave you could fill out a 
DaokeLOrm: Sorry to put you to this trouble but chat 
will ensure that you get copies. 

MR. RIGBEY: Thank you: 

THE CHAIRMAN: You are welcome. 

FR. GIROUX: My name is Father 
Giroux. 

THE CHAIRMAN: Go ahead Father. 

FR. sGlLROUX: I feel a degree of 
Mniemiiiarity with the situation, with, the geographics 
Re the environmentals, the closeness of the homes; 
the presence of the park. My real concern is 
that I have been involved as a member of the 
community who has some kind of position of influence. 
And I feel that I have been in touch closely with 
the people who have been affected. And as J wae 


listening to Mr. Chalmers I was caught up with his 
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new evidence that he is proposing to bring, he is 
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going to bring a man from some far off State to 
give us a scientific observation of noise pollution 
and what other kinds of pollutions that he wishes 
TOVpLesent. 

I think you would handle it much more 
Simply to invite the CPR to put Chesapeake and 
Ohio engines maybe next to Mr. Dante Pellarin's 


home on Che southern track. 


EROMVIHE “FLOOR? Four’ Prather, erere 
were four before. 

FOR aS Pe ROUle: We will use four, there 
were four before, to put four there and to allow us 
as human beings who will have to sleep, eat, make 
love and fight in that home, that we are there for 
Cote or tint and Say this is human’. 

Pethimnke thie to thre ‘tnd +ob set lemme 
Wweeh whieh the people are caught with. Weare 
arauing, debating, and I think the lawyers and the 
People are doing this very, very “etfectively, “che 
question of the human, we are dealing with human 
space and human space within city limits. 

T feel ‘reafly that “there is 2 
tendency that, I am very willing to continue this 
debate but I think it has to be also considered and 
debated keeping in mind the reactions of residents. 


I could feel it to be a very, very great Insure tO 
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us that we bring in the scientific kind of people who 
will come up with fact finding that is out of touch 
with what it is really doing to people. And I 

really believe that many people now are really caught 
up with, should we even bother coming to these 
Rearangss [t's like going to Church. It reaches a 
Pe unt where it does not really have that much 
Significance in your life and you sort of say, well 
why go? Many pecple are being caught with this 
question of this hearing, why come? And I believe 
that the Church has problems and this hearing has 


its problems too. 


was one guestion I wanted to ask you. You did not 
come right out and say this but I sort of gained the 
inference from what you said to us that perhaps you 
felt we should go and look at this, take a view in 
other words? 

PRO CGLROUX Ss believe; ameae bat le 
hesitant in saying that because you are seeing it in 
anstate of non-use. 

THE CHAIRMAN: I see. 

FR. GIROUX: Although, to see it in 
Beetace of non-use with a Little bit of imagination 1 
think -- I think many of the people would be very, 


THE CHAIRMAN: Well, Father, there 


very hospitable to give you the dimension of the 
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place. But I still think you would have to keep in 
mind the impact of the actual process of its being 
used to get the full appreciation as the past 
panel had the benefit to have, which vou Wildl nor 
have at this time. 


THE CHAIRMAN: Thank you very much 


Father. 

Are there tany other*memberscot the 
public who would like -- would someone lower the 
microphone? 

BEATRICE ASMAR: I am Beatrice Asmar 
ence Live at 2588 -Ch Road. During the 


jast hearings I invited Mr. Hibbard and the CPR 
officials to come and spend one week at my home and 
find out exactly what we are putting up with. 

I live less than one hundred and 
fifty feet from that track. And when those tracks 
were all in use it was much worse than just with the 
Main line. But believe me, the main line is getting 
on our nerves. 

I would not mind if you fellows came 
and lived for one week at our house and see what 
fa sielike. We may be talking together in our 
kitchen and a train goes by and our windows vibrate 


so that we have to quit talking, we cannot hear 


what the other one is saying. Now if you think that 
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Gates noe nerve racking you should try 2 for 2 


while. 
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Now if you think that isn't nerve 
racking you should try it for awhile and it just 
seems to me that if they get these trains in with 
the extra weight and the extra vibrations of these 
trains passing, it is going to be worse than it is 
now. But, you know, when Mr. Hibbard was there 
inspecting the tracks this last time, it was amazing 
how many trains didn't go by those few days. 

I don't know where they re-routed 
them but they sure didn't pass like the regularly 
did, and after he left they all came back again. 
--- (Applause) 

And I am sure that if you were there 
they would do the same thing again. 

thank Vou. 

THE CHAIRMAN: Just a moment. Could 
I ask one question? 

MRS. ASMAR: . Yes sir. 

THE CHATRMAN: Do you share Father 
Giroux's feeling that we wouldn't get the real 
feeling tor the situation if the sidings were empty 
at the time we went there or do you think it would 
worthwhile to go and have a view providing it was 
arranged so that a train could come through while 


the view as being taken? 


MRS. ASMAR: If the regular run were 


pa 
> 


ies 
-48 poy ‘paitsns 
‘- 


Ps 
op) 


sa OF eit 


ANGUS, STONEHOUSE & CO. LTD. 258 
TORONTO, ONTARIO 


allowed to continue you would get a good view. 

THE CHAIRMAN: What time does the 
regular run take place? 

FROM THE FLOOR: We never know. 

MRS. ASMAR: Precey, Wellwaliy cay ybut 
it was real funny that there was no trains going 
through from about Meren Orc lock in the morning tii! 
above enineso ‘clock @at night and trom nine o'clock 
until eleven o'clock they were just one after the 


Heverlee bub Mime Hrbbard wasn t. there. 


THE CHAIRMAN: Tt sounds like a 
conspiracy: 

MRS. ASMAR: Am yeleeined< che witersts 

THE CHAIRMAN: Thank you very much. 

Yes sir? 

MR. DANTE PELLARIN: My name is 


Dantewkel lavin,)026ecouth Pacific. Iswould like to 
ask you if it iswpossiblestor me to send) you, ‘an 
invitation, an invitation to spend one evening in 
my own place if the marshalling yard will be allowed 
“to be used? 

THE CHAIRMAN: Certainly you can send 
me an invitation, sir, but I don't think -- I think 
that I would probably be subject to some criticism 
by the Court if I did it in the course of these 


proceedings unless all lawyers were there too anda, 
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you know, they might be pretty -- 

MR. PELLARIN: L understand. “=2" do 
understand your position, sir. 

THE CHAIRMAN: But after the matter 


iomouL OL Our nands, sin, I hope that you would feel 


free to invite me anytime. 

MR. “PELLARIN : Thank “vou.” ‘Another 
thing." I do “believe it isa necessity for “you ‘and 
your colleagues to view the marshalling yard and the 
main line and if it is possible arrange with Mr. 
Baxter -ctovhave a train running. "Not Gn- “the Marsha ling 
yard. “On ‘the main fine. ‘dust ‘onthe main line and 
have them act as a normal day acts which I do believe | 
some of the conductors -- they don't know to use the | 
-- I believe they are using a cord or something for | 
the whistle or horn oan Well et VS ust -expecred co | 


be human but like they were originally. 


THE CHAIRMAN: Just @ normal practice? 

MR. PELLARIN: Just a normal abel | 
yes. 

THE CHAIRMAN: Thank you. 

MR. PELLARIN: Thathas all EF have to 
say. 

THE CHAIRMAN: Thank you very much, 
sir. 


Are there any other members of the 
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Cuslic? 
MR. KEN MORRIS: My name is Ken 
Morris. 


THE CHAIRMAN: Sir, I remember you. 
Molotov Cocktail Morris! 

MR. MORRIS: There is a question that 
bothered me from the start of the CPR's usage of the 
Sidings. The first problem we had was an eight hour 
peclod Of Erainsa cunning, «left adling maybe, twice 2 
day and I get the belief that the reason for this 
eight hours was an eight hour differential between 
the Chessie and Canadian Pacific Railway. 

Did at any time the Canadian Pacific 
Railway go to the trouble of negotiating the two 
unions involved to eliminate this eight hour period 
nd also eliminate the use of the Powell Sidings at 
Ao lels? 

T.don!t believe that this has ever 
been tackled, but probably the reason for this eight 
hour shift difference between the two unions invo . ed 
and I don't think it was ever neaotiated. 

If it had been negotiated I don't 
think there was any need for the Powell Siding at 
ro WA EA 

THE CHAIRMAN: Well, Mr. Morris, I 


will give you my undertaking and I hope my colleagues 
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and my staff that are present will make sure Ligaen oi 
tive up to it because T am getting along in years 
and my memory isn't what it should be, but I will 
undertake to ask that question of CP if no one else 
does. 

MR. MORRIS: And as for the limits on 


Walker Road as being the extent of the American 


Gravers<-—~9l think this: is also a negotiable fact. 
THE CHAIRMAN: I will ask that one 
OOo. 
ME. MORRIS: I live on Grand Marais 


Bast and my property borders right on the track and 
I am in a position where I have problems through 
noise. We say that CPR are going to bring on 
officials or people experienced with sound. I am 

a layman and I don't know too much about sound, but 
what I have read about sound is that the problem 
that we started out with was with low frequency 
sound and we have got no legislation in Canada ruling 
Onethis cr governing the limits of it. 

We have some limits on the volume of 
sound as far as decibels are concerned. Frequently 
we don't have no control for and this is our biggest 
problem. 

I am no scientist but I can assure you 


that when we get low frequency sound it is deadly. 
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seven cycles a second could kill Sve OOd ye 4 Mets 


room. The only graph available to the public show 
decibel readings Beer uing about 30 cycles a second 
which could rupture a man's stomach. 

If we are going to have scientific 
evidence let's have the whole lot, and I assure you 
if you start studying the low frequency volumes of 
Sound 1t, is terrifying. 


Ijnope ‘that you take all.of this, ante 


consideration. 
Thank you. 
THE CHAIRMAN: Thank you.-sir. 
MR. DAN O'CONNOR: My name is Dan 


CwConnuer ana. |. live at 2564 Bing. 

Molotov cocktails were brought up here 
a few minutes ago in the hearing and just consider 
the Molotov cocktails that would be stored in some 
of these big cars that would be stored on the siding. 

I remember seeing, during World War II 
in Algeria, a train explode outside of Algeria and 
it wiped out hundreds of people. 

Now the trains today and. the cars are 
much more larger and they carry so much flamable 
material in these trains on these cars that an 
explosion would be a disaster in our area. 


Not only would it wipe out the school 
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but it would also wipe out the homes, so I say on 
that basis that the CPR should not be allowed to use 
thes sidings 

Why only last week it was in the 
papers that, you know, -- I forget exactly where it 
was, Saskatchewan or Alberta -- but there was a train 
derailed with several cars of sulphuric acid. Just 
think what that would do to our environment. 

Thank you. 

THE CHAIRMAN: Thank you, sir. 

MR. AUGUST CONEN: My name is August 
Conen. 

I only have two small points which 
people in our neighbourhood have asked me to bring 
before you this afternoon. 

Dur ings thisymorningjis, procedures. the 
Toelici tern for CPR counselled the, Panel, onja point of 
law and we would like to ask you is the CPR solicitor 
retained by the Panel? 

THE CHAIRMAN: The answer to that is 
easy. No he is not. 

MR. CONEN: Is: this a nomnad. action 
during the process of a public hearing? 

THE CHAIRMAN: Well, Mr. Conen, these 
lawyers are a little bateehard -kG Concreis sir, from 


time to time and we try to keep an nice orderly 
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Neariigeanid ery to give everybody a fair chance’ to 
‘be heard, but when they stand up and start talking 
sometimes they have it said before you can get them 
interrupted. So the answer is that now and then 


lawyers do things that we would prefer that they not 


do but they do them anyway. 
MR. CONEN: Some Vol "ourefirse 


experiences into hearings has been this hearing now 
for two or three years and we realize that some 
lawyers stand up once in awhile even without being 
asked to speak, but when they do speak out of turn 
we also have ee that the Chairman has admonished 
those. We did not hear any admonishment this morning 
LO-tner CPR’ solicitor for that ‘adcvice: 

Thus it appears. to us as’ accepted. 

THE CHAIRMAN: Excuse me for just a 
moment but my transcript quotes me as saying: "Mr. 


Chalmers please sit down". 


MR. CONEN: We did not hear that, 
Si. 
THE CHAIRMAN: Of, J alr sorny. 
MR. WOODARD: Tt “Vee aa thet transeript. 
MR. CONEN: Thank you very much. 


Fudonite: nearthe transcript ner see lth === 


THE CHAIRMAN: We try to treat them 


all alike but sometimes it might appear to the members 
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of the public present that I am treating some more 
vigorously than others but then, you know, from time 
to time one of them deserves it more than others if 
you understand. 

MR. CONEN: Well we heard you suggest 
Very strenuously ,tovone :of.the, solicitors on our part 
that he was close to contempt, but we did not hear, 
even in a loud voice, please sit down Mr. Chalmers. 

You see, that is the appearance that 


Beene Cl beet Or BIS LEO sUnceEStand. 


THE CHAIRMAN: Well (I. assure you; @2r, 
that this Panel tries to treat everyone equally and 
everyone fairly. In the hustle and bustle of the 


exchange now and then we make mistakes the same as 


to admit them and I try to make them as few as I can. 
BiurtieL Sage am just human like everybody else 
and I make them. 

MR. CONEN: The other point that we 
want to bring up is obviously very disturbing to us 
since we have been involved in two years of previous 
hearings. That is (and I am not gueting Erconidthe 
transcript because I do not have it); and? thateds 
that it is now our understanding that this Panel, 
this Transport Committee, Railway Transport Committee, 


| 
| 
| 
everyone else does, and when I make mistakes I try 
| 
does not accept any obligation of the previous 
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] Transport Committee. 

2 US thateLrue,. sire 
8 THE CHAIRMAN: That I think I made | 
i Verysclear this morning that we do not. 
MR. CONEN: SO you ere “today tthe 
4 Railway Transport Committee to us as we have explained 
8 to all oun ned chbours ance Ll jor Our Childrens 
9 yesterday the Transport Committee now is no longer? | 
10 THE CHAIRMAN: I am probably breaking 
wee the rules but I think that the members of the public ae 
Me Perhaps £ can bend the rules a little bit to explain | 
, to this extent; that the legal position -- well -- 

15 || - well maybe I better go back a little bit further and 
We say that when a panel, such as the one we are sitting | 
17 on, is sitting hearing an application such as this, | 
18 VoumKnow, wesgon t have really a great deal of 
ae “freedom as to what we can do and what we can't do. 

20 

First of all we are governed by the 

21 
5 Statute under which we are appointed and we are 
23 governed by the Railway Act and the National 
24 Transportation Act. We are governed by a great body 
25 of rules called the Common Law and when we are in 
4 Quebec we are governed by another body of rules called 
a the Civil Law, and every time we do something in 
z8 ; : 

contravention of any of those rules the parties that 

29 


are before us that are harmed by that can take us to 
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court and if that happens and the court says you were 
wrong, you shouldn't have done it that, go on back 
and put those people through the hoops all over 
again. So we don't have complete freedom and many 

of the things that may look peculiar to members of 
the public who aren't aware of all of these 
parameters in which we must operate -- to them what 
we are doing may look somewhat strange, but most of 
the time I hope that what we do can be explained by 


the rules that we are bound by. 
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If we had complete freedom perhaps we would not do 
things the way we do, but in the long run you might 
ee well do things fight the first time because then 
you do not get into court and you do not get a great 
big dragged out procedure and everybody gets a 
reasonable chance to be heard. 

Now, that is a terrible big, long 
tecture and it is probably an. oversimplification 
but I hope it goes some way to explain we are not 
free agents when we sit up here. We have to obey 
the rules. And we are dealing with a new application. 
We have made that ruling and the previous application 
is something I suspect. counsel here will be fighting 
over in the courts for maybe quite a long time, but 
that is a separate thing and we are starting out 
fresh. 

MR. CONEN: Okay. We also are 
bound and do not have freedoms as has been discussed. 
In fact some of our freedoms are being invaded and 
that ic the reason some Of us are here, 

THE CHAIRMAN: I do not want to 
interrupt you and spoil your train of thought, but 
the fact that you are very concerned about your rights 
that we are here to hear you and we do with great 
interest. 


MR. CONEN: Right. 
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Now we have again this new application 
and again it was said this morning -- I'm not sure af 


that was final or not but reference was made to the 


thousand pages of transcript and I think it was asked 
by the Chair if people wanted that entered and I do 


not know what the lawyers position would be but words 


\Aw 


previous hearing and the two thousand or three 


would not capture what went on in the previous hearing 
Pe Cannot Capture yany vemotione. «lt cannot capture 
peoples feelings. “Lt icannot capture’ the effect on 
their daily lives and cannot answer our children's 
questions that still are being asked of me: Daddy, 
what he the armed guard doing there? 

THE CHAIRMAN: Welly Mr ...CcConen, © 4 
tpiinwewinatwl Sard taus morning and 1f 1 ‘do not repeat 
Per Correctly thestranseript speaks tor bse lny, a 
firakewhatsi Saids this morning was with the consent 


of everyone, if someone did not want to incur the 


| 
| 
| 
| 
| 
| 
| 
| 
| 
expense of giving their evidence over again, with the 
consent of everyone, we might consider listening to 
the transcript, but I must say on the general tenor 
of your observations I agree with you. There is no 
substitute for hearing the people firsthand. 
MR. CONEN: So the only resolution 
for us;ethe only alternative left is that we must re- 


do everything. As you say, it is in your application 
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SO whatever has happened in the previous two to three 
years then PS FL Or naught and we must start over. We 
tink thactiis wery. unfaders 

THE CHAIRMAN; That might be an over- 
simplification again sir and I was not Saying there 
was no chance of using parts of the Chansenioe crethe 
earlier hearing. All I was saying was it would have 
to be by the consent of everyone. 

MR. CONEN: Thank :you% 

THE CHAIRMAN: Thank you. 

Are there any other members of the 
public who would like to make representations at 
this time? 

I see no more so I think we now turn 
to Respondents' counsel. 

MRe BUSHER: Mr. Chairman, over the 
period of adjournment I had an opportunity of 
reviewing the judgment and the Reasons that were 
delivered earlier this morning, and I do have 
instructions from my client, but before I get into 
that,ithere is a few points which I would like to 
raise arising out of the judgment which might alter 
my position. 

Now, I am referring particularly to 
your comments at the bottom of page DEOL ahs 


transcript beginning at the last lined. Salo. must 
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1 at the same time ...", this is referring to your 
a Panel: 
3 se it must at the same time register 
certain elements of concern with the 
5 
state or condition of the Applicant's 
| 
Application. A condition which the 
1; 
P Panel feels may require certain 
9 measures to be taken if the Interveners 
10 and public interest witnesses are to 
1 be given (and the next word is very 
12 : 
IMpDOEtaNL) a fair hearing. 
16 
And you go on to say in the next 
14 | 
aradgLapit: 
15 a eee | 
16 “The Application itself, how- | 
17 ever, does not give the Interveners 
18 any advance warning of the position 
19 the Apolicants wilds take "om, ene many 
20 
questions that are of utmost 
ca 
importance to them." 
(Sa 
Ana then at the bottom of page 214, 
23 
24 the last line reads; or, perhaps I had better back- 
25 track a bit and read the last paragraph: 
26 "Wad the Applicant done this 
ts in the first instance, (in other words 
28 hie LP; iS. 
prepared a proper Application) the 
eo 


| public and the Interveners would have 
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had adequate information on which to 

decide whether to support or oppose 

and the necessary information to 

adequately prepare their opposition." 

You further comment on page 215 -- 

THE CHAIRMAN: Lib couldMinter rast 
Just tor a momenti.e" Dideyow wseesthe expression "proper 
application y? 

MRie PLSHER: That is my term. That 
MemiOe. Ours. 

THE CHAIRMAN: Yes. I just wanted to | 
make the point, I wasn't suggesting there was Rees 


illegal about the application. 


NR RSH NOw 
THE CHAIRMAN: But that it would have 


been pleasant if it had more facts. 


MR. PeISHERe Yes. (Well). thats: ——— 
THE CHAIRMAN: Go ahead. 
MR.) FISHER: WellyeLlamteorry Hercda 


not quarrel too much with that. You are quite correct. 
That was my terminology. 
Turning then to page 215, the second 
full paragraph you indicate: 
"Following the hearing of the 
Applicant's evidence the Panel is 


prepared to adjourn the hearing not 
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216 at the end 


indicate: 


indefinitely or for any of the reasons 
advanced by the movers of the motions 
just dismissed, but to allow interested 
parties (and this is the most important 
part possibly) and the Panel to review 
the Applicant's proposal and for the 
interested parties to assess their 
positions and prepare for cross- 
examination and for presentation of 
their own views." 

And then the last portion is on page 


OL theyfirst 1ull peragrapn vou 


"In any case we will now hear your 
comments on the proposal before making 
a final cecisionm on ther procedure co 
be followed." 


Now, here is my point: when you were 


speaking to Mr. Morris, who is affectionately known 


by a different name possibly to the people, you gave 


to him your assurance that you would ask certain 


questions. 


Now, with all respect to you sir, that 


points out to.,me at least your concern and your 


proper concern that all the facts in this Application 


be made known to the Panel. 
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Now you see it is only because Mr. 


Morris "came to this’ microphone and Said certain 


_ thangs ter you, at was’ made “aware £6 you that you 


ought to ask those questions. 

THE CHAIRMAN: Wed); Mee. Piste wat 
all of the hearings I have attended as a member of 
Pec pane Peand "as Sa Chairmaneor a panel r tay sta go 
through the evidence and ask all the questions I can 
possibly “think /of. 

MRO FISHER: Well, I'm sure -yvou do. 

THE CHAIRMAN: That have a bearing 
onthe matter and bis *diftfitzeult to décide what 
questions -- it is difficult to prepare ahead of 
time and I think that was the point I was making, 
PEeyou do wot’ know “sone --- 

MR or ESHER’: No, I meant that, sir, 
as an indication of my feeling that if, as and when, 
this Ymatterm might -gocCon; I am-confrdént that whoever 
hears it,and again I cannot emphasize strongly enough 
BECLE Goes *On, will do so with a view to obtaining 
a thorough understanding of the facts. 

You see, just as it is important to 
the Interveners, Respondents and other people to 
prepare, surely sir it is also very important for 


the Panel to prepare. 


Now, you have a tremendously skilled 
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ang able staff at your disposal. I do not believe it 
Peeposscible:, with abl respect, to proceed now, have 
Mr. Chalmers call a witness, let me say an aechnitece, 
to talk about a bridge, an overpass, an underpass, 
whatever, and you have no opportunity of considering 
te, eyour start will be ef no input to you, -how fairly 
Sir can you ask any questions. You have indicated of 
that yOu endeavour £o do. so. cone response to. Mr, 
Morris certainly indicates that to me. When someone 


steps in. that box and goes on with a- tremendously 


complicated proposal and so on, what preparation have 


repacing to at? 
THE CHAIRMAN: Mr. Fisher, may I 
answer your observation? The proposal that we made 


you had sir to assess that evidence, to ask questions | 
{ 
| 
this morning was that the evidence of that architect | 


‘would be given now. We would then adjourn until the 


new year and we would have from now until the new year 
foretucy the transcript, to look at the plans and 
specifications as will you and other counsel and 


members of the public and a whole month to prepare 


Asko) Perhaps you did not understand. 
MR. PISHER: I did understand clearly 
sir, but I am suggesting this to you,as any lawyer 


for those very vital questions that we might wish to 
has, I am sure, become involved in a situation where 
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evidence is given piecemeal, and that is really what 
we are suggesting here, it has never worked in my 
experience to satisfaction. The witness takes the 
stand, goes through the evidence uninterrupted and 
SO On, goes away, comes back and then endeavours to 
be cross-examined and to make sense out of what 
happened. There is no substitute at all for having 


a witness called. Everyone knows what the witness 


-1S going to say or at least what evidence is going to 


be led. People ‘can intelligently listen to the 
evidence and so on. Evidence cannot be given in a 
vacuum. 
Now I am suggesting this to you: I | 
have received instructions from the City. However, 
before I am called upon to make a judgment or to 
PepoLrte On that matter J would like the Panel co 
consider the following proposal, bearing in mind 
what you have said this morning that the Application - 
bearing in mind that the Application is in such a 
state that it required comment by you. Surely the 


proper procedure to be followed is if this Committee 


seen fit to grant an application to hear a new 

application let them submit a proper application. 
How can it be they can come here with a faulty (that 
iS my word), with a faulty application, a deficient 


application what is bereft of any real subsequence 
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H whatever and indeed, as my friend Mr. Paroian pointed | 
2 out, which is insulting and then be permitted to 

3 proceed. It is a remarkable proposition indeed. | 
; I would not like anything I have said 
to be misconstrued as my returning to the jurisdiction 
“4 of the Committee to hear such an application, nor 

8 would I like it to be interpreted as me suggesting 

9 that is the proposal, the procedure rather, that the 

10 Soumibteelought toy follow.a-diam simply saying that 
- in my view there ought to be no application eee 
ia entertained by the Committee. However, if the | 
; Committee feels differently and wishes to entertain 
15 the application then surely at least it should be a | 
16 proper application. I accordingly suggest that | 
ry Canadian Pacific be directed to make a proper | 
18 application and either dismiss the one before you 

2 at this pei his int tamel orvatcileas tigrantides veriro 
GanadianrPacificstosamend properly in accordance | 
with the questicns you have raised then you may | 
23 resume here in January or whatever other scheduling | 
24 is ‘appropriates: »Int the meantime To ocan advise the | 
25 Respondents and the Interveners could take such steps 
ue as they feel are appropriate. That would surely be 

on the most fair way of handling the matter from 

28 

everyone's point of view. It would give the Panel 
ag 


a reasonable advance notice of what is the nature of 
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tiie application. It would permit the Respondents to 
Sit and assess -- or I shouldn't say sit -- it would 
permit them to sit back and reflect for a moment 
rather than over the heated period of one lunch 
hour to decide what they were going to do and I 
Suppose we ought not to approach this from the point 
OE View that CanadienvPacrfic*hds no rights at all. 
We at least enable “them "to *put. their application amrto 
some meaningful kind of shape. 

I suggest that is what we ought to do. 
Deachinky that is*fare @torene parties's) Pe pernirts tie 
Respondents and I cannot emphasize strongly enough, 
Peco unot want te betaccused “of sharp “practice, shut 2 
am suggesting that if the matter is adjourned now to 
January or so it would permit we as Respondents to 


Aeeass our situations. 1t would permit the Panel co 


‘know what kind of application is being made and it 


would permit Canadian Pacific to make a sensible 
application and not an insulting one which, as I 
understand you sir have indicated yourself, ce LG 
in such a state that it required comment. 

THE CHAIRMAN: Fedo mot. CiiLok mir. 
Fisher I would use many of your adjectives. 

MVS PISHi: No, I agree, some of them 


are mine. 


MR. PAROIAN: Sir, let me read from 
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l your transcript, page 213. You say (so that I do 

2 now Use any of my adjectives) Starting at the bottom 

3 Of page 215 -- 212, I'm sorry, the last paragraph: 

, "While the Panel has dismissed 

the motion for adjournment and the 

: motion that it should disqualify itself 

8 or step down because of alleged real 

9 . (orf subconscious bias, it must at the 
10 same time Patera: certain elements of 

NH concern with the state or condition 

i Of the Applicant's Applicateont7eaé 

‘ condition which the Panel feels may 

15 require certain measures to be taken 

16 if the Interveners and public interest 

1% witnesses are to be given a fair 

18 hearing. 

‘4 "As we suggested earlier, 

| (you continue) this is a new 

| Application. The Application itself, 

however, does not give the Interveners 

24 any advance warning of the position 

25 the Applicants will take on the 

26 many questions that are of utmost 

a importance to them." 

28 

29 
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"For example, they do not know whether 


the Applicant proposes to use the 


| 

| 
Siding 24 hours per day or only part | 
of the day or whether the locomotive | 
engines’ will be’ kept id Tirdg or war! 
bershutcvorrt, assuming that che 
Applicant is successful in the first 
place. The Applicant has proposed 
a number of choices for continuation 
of the pedestrian crossing but no one, 
including the Commission, has seen the 
plans or specifications so as to 
develop a position to support or 
oppose one or more of the plans. 
"At the moment, the pedestrian seereenct 
is in use with pedestrians Using the 
crossing subject to the usual risks 
involved ina level crossing. 


tsome members? Of the pubtic 2s. 


you say 
tNatnet here represented... « 


Some members.: of the public, I repeat, 


not here represented, 


Wee nignt well favour” the” rower? 
Sidings with an Overpass over a 


situation where there is no overpass 


| it ap ap-eee | acl | 
by Gata! Rata *+ at JOR ie: i 
= . | ; ’ . LY oO i > a a 
1. Dniatead | as _ 
. 18 ) 
qed og 


ine: vai 


ae. 


ARGUS, STONEHOUSE & CO. LTD. 281 
TORONTO. ONTARIO 


and? 10° SIdings.” "In other words, 


evidence in chief, including full 


| 
2 no one yet knows the actual case they 
f 
have to.make. The panel considers 
4 
| Li untortinate that thes Appl reantrnas 
5 
| . not, -Seent fit fo. file almore Comp eve 
; 6 
‘ ends detailed appia catiomeciiing: ous 
i yi 
, ; : : : : 
: 3 an weasonable: detail’ whyiart ‘considers 
9 it must operate the sidings, how it 
10 proposes to operate the sidings and 
ia the measures it proposes to take to 
12 make the pedestrian crossing safe. 
7S ar ae 
"Had the Applicant done this in the 
14 
first instance, the public and. the 
5 
6 interveners would have had adequate 
17 information on which to decide 
18 whether to support or oppose and the 
iy necessary information to adequately 
HM prepare their opposition. Furthermore, 
21 . . a . 
ther provislomeor details Of =the 
fags 
| Applicant's case would have allowed 
rages 
ml better preparation for cross= 
ick examination. 
26 "Bearing the above observations in 
27 mind the panel proposes that the 
28 OLS Tate ate tear + 
PpCLELGant put An immediately its 
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information concerning the alternative 
ty pesoot pedestrian crassincsen t 
proposes. The Committee suggests 

that no cross-examination take place 
ait thi sithines sopias ito: facia lita ba? the 
taking of evidence and the completion 


of the Applicant's evidence in chief." 


Those are your exact words.as I have 
bect been able to read them from the transeripe-: i 
am going to ask for an adjournment again for the 
purposes of allowing me on behalf of my client 
Rebere Girard, sto bring such application’ or «such 
prerogative remedy as we might deem advisable to 
eialblenge the Jurisdiction of ‘this panel .and to 
challenge the decisions of this panel made today in 
order that the rights of these people will be able to 
be determined by a Court of Law as you have invited 
Wore Sit, 1 tO. Os 

Your own words in your own judgment 
indicate that to proceed today is premature. Because 
you have indicated, and I will use your own words 
Again = 

"A Condition which the panel. feeis 

may require certain measures to be 


taken if the interveners and public 


interest witnesses are to be given a 
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l fiimehearing .- 

2 An adjournment in view of those circumstances for 

3 the purposes of permitting these people to have 

; their rights’determinédvby°a Courtiofi Law, asé you 

2 Pavepinvircedethemlto do, siseappropriate! mmo-do 

; Otherwirsenis, tol deny ‘theme thesrightsiofenatural 

‘ justice. 

9 You. will recall that the argument 

10 BalSede the Lact ofayour” jurisdiction; thet arguments 
la raised as well and put in issue the question of 

12 lives. And while I do not wish to argue the case 
any further, the Wardair case with the greatest of 
14 

- respect can be distinguished on those bases. But 
16 pemngnbevondethatetoothespractical* result of 

17 granting an adjournment for the purposes of 

18 bruInging onm@such anmotioens,, and I say that we will 
19 bringaon the motion AB otis inva tationtoLrea te your 
a suggestion, as an alternatives tror? ust to, comsider; 
os and with the gréeatestlofrespectttotthesconmi etree 
. foreitsoa@ecisions ©The practicaleeffect will be 

24 the same. You ake Going’to adjourneinianyoevent 

OPE | from’ your proposal. How do you lose anything 

26 and how is this CPR in any way prejudiced to adjourn 
27 Loupermit us -tontake £his matter to Court and there 
af have your ruling tested. How is anyone prejudiced? 
29 


In the meantime CPR can make whatever 
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Uke | | application it wishes or amend its present 
2 application consistent with the proposal that you 
) Rose “Se tOut on pages 213, 24. 215 end Ole vor 
4 
today's transcript. How now can anyone be prejudiced 
5 
except the people? To strangle their legal 
6 
remedies now, after you have said that certain 
4 
: measures must be taken if the interveners, and I am 
9 Suoreng s .cnd pupiie Hncerest witnesses ere tea 
10 Ge given a falig hearing"... in wilew.of that 
1] Statement and in view of your indication that you 
ie want to give a fair hearing, how can you now refuse 
13 é 
Tosdzrant an, acjournment to. permit, theim gwagnts 760 
14 
be determined? To do otherwise of its own is a 
15 
16 breach of the rules of natural justice. 
17 Those are my submissions Mr. Chairman 
18 and gentlemen of the Board, the Committee. After 
19 you have ruled I may have some other comments. 
20 ; ; 
MR PISHER: 9 Now Mx Chai pmans == 
ot 
MR. PAROIAN: By that I may have some 
22 
Gther comments, as to; what Jt. propose. to, do. 
23 
24 MR. FISHER: I am stepping out of 
25 order, would you bear with me, please. I think it 
26 is only, fair, to my. friend Mr. Chalmers that I 
27 Chari ty something which J failed. to Sey. And that 
28 ; 
is that I agree with the observations made byw. 
ag 


Paroian, I think they are totally appropriate. 
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I would like to have your views on 
the arguments advanced by myself and Mr. Paroian 
before I am called upon to indicate what I shall do 
or in considering, very frankly, in the event 
that an adjournment is not granted. But I am very, 
very strenuously requesting an adjournment. If the 
matter is not adjourned then I too will have further 
observations to make. 

THE CHAIRMAN: Mr. Chalmers? 

MR. CHALMERS: May I please mention 
that Canadian Pacific opposes the adjournment. My 
Submission is that with the greatest deference you, 

a 
sir, and colleagues, have made/very considerable 
gift to the objectors which they choose to spurn. 

You have ordered us, ordered Canadian 
Pacific to adduce all its evidence in chief without 
cross-examination, so that the objectors can get 
theim transcript and study it with the exhibits and 
study it with care for a month and come back and 
cross-examine Canadian Pacific witnesses, and lead 
their evidence knowing not only what our case is 
in terms of the usual pleadings in a Court or 


Tribunal, but knowing all of what our evidence is 


without having given us any pleading or any indication| 


of what theirs is. 


This is, with great respect, this 1s 
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something to which we could have taken exception in. 
my submission, but did not. My submission would 

be and will be, if this comes to argument in another 
Tribunal, that the application of Canadian es 

waS a proper application, was what is required. 

Lt cis LOur OF “Five"pages lone; re 
deals with the basic essential matters which 
Canadian Pacific would propose to cover in evidence. 
And Iowould like “to, in accordance with your 
ruling, sir, get on notwithstanding the disadvantage 
thet i am shouldeéring in doing that, of exposing the 
witnesses to carefully studied cross~examination 
on every word of their evidence. 

Notwithstanding that I would like to 
get on and have specifically the plans which you, 
Sir, asked for-filed. “The architect: or the man who 
drew them will be here in due time, and then get on 
with the witnesses as to the commercial and 
economic necessity or importance of railroading 
through the Detroit/Windsor gateway and to the 
witnesses as to the manner in which the sidings 
will work, and how they will work and why they 
have to be, in the submission of Canadian Pacific, 
located where they are. 

The sort of issue that my friends 


and the Commission have rightly and properly raised, 
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obviously they are very real concerns of people in 
this room that you gentlemen have to weigh against 


ths evidence. 


proceed as you plan you will hear about that. But 


you wall .Wear about Mbt Vianilthe way that you tHare 
outlined, in my submission you will hear about it 
in the most informed possible way, the cross- 
examination will be the most te tea possible 
cross~examination. 

In my submission you have, and 
perhaps that's right in all the circumstances of 
this case, made life extremely difficult for 
Canadveammacaidv@at Iniwaillacbe «da fficulte sto spresent 
this case but we accept that burden. We accept 
that and in my submission my learned friends if 
they are serious are throwing aside the great 
There is no 
way, in my submission that anyone is going to be 
able to demonstrate that you proceed in any non- 
judicial way. 
but we do not intend to. We intend to defend your 
VunLsediction. 
of your ruling, we are not complaining, we are not 
asking for an adjournment. 
on and let us adduce in chief only without 


interruption. The evidence of Canadian Pacific 


And you will, next January, if you 


femay betthat Canadian Pacific could 


But in my view we have the short end 


We are asking you to go 
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witnesses will all be laid out for yOu, Sih, and 
for my learned friends and for the dozen or so 
brave people who come up and speak their minds 


from time to time. 


And we would like to go on and do that. 


MR. FISHER: May I just speak an 
reply? 

THE CHAIRMAN: I want to be very 
Carerul- and give the Doctor a chance this time: 

DR. HENDERSON: Sir, I just heard 
Meo Chalmers "say “that. you heave given the interveners 
and the lawyers in this case representing the 
citizens, a great advantage in this case and I 
did not hear you challenge that. 

Do you not feel that that remark 
should be challenged? 

THE CHAIRMAN: Doctor, he is entitled 
to express his opinion to us. 

DR. HENDERSON: Sir, one of our 
lawyers attempted to express his opinion this 
morning to you and you castigated him severely. 

Now Mr. Chalmers has implied that 
you have given a great advantage to the people that 
are opposing this application. And I think you 
should challenge that statement equally as 


vigorously as you challenged the statement this 
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i 
FE-10 morning. Now this is just my opinion, I am not a 
2 
lawyer. 
3 
i THE. CHATRMAN:- Thank you fp Doctor, 
5 MiCir PSone eae 1 remy ms Mia 
6 Chairman, I would like to say this: that bearing in 
ei mind the two statements made by yourself, namely 
8 "The application itself however does not give the 
9 
interveners any advance :warning of the position the 
10 
Applicants would take and the many questions that 
1] 
12 are of utmost interest to them." And further ony 
i "In other words, no one yet knows 
14 the actual case they have to meet". 
15 And once more you talk about being adequately able 
16 ? AST 
to prepare the opposition. 
a7 
NOWM Cpu thes) tear youn icase wiliere 
18 
is any misunderstanding.of my position. I 
19 
20 respectfully. do not agree, sir, that you ‘ought to 
ony proceed at this point in time with any kind of 
Ze apola.catiom iat ali. However, even if you do see 
23 | fit to do that, what you have ordered this morning 
24 . ; atte 
you are going to do, and without prejudice to any 
ao 
other rights that I‘might have, TP request that the 
26 
5 matter go over to fulfill those very basic require- 
7 
28 ments which you have outlined. 
29 After all, how can I get instructions 


30 from my client if, in your own words, we do not know 
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what the case is, we do not know what we have to 


meet and we cannot adequately prepare. 

THE CHAIRMAN: Well we adjourned to 
discuss the matter of procedure. This is a 
BEERS he was nota Luling, we Still have. not 
decided what we are going to do. 

Mito FISHER: lL am glad. co hear that 
Werace Giscussing a proposal. I can assure you 
Cidtewiet my atiend Mr. ParoOian Said, LE at wee: 
over tO January no one except the respondents and 
the interveners will be prejudiced, no one. 

So again I am very concerned about 
being accused Of Sharp practices, Mr. Chairman, 
I hope I have made myself very clear on that. The 
comments I have made concerning proceeding with the 
application and so on, I trust will be received 
with full knowledge that Iam not suggesting that 
this 1s the way i1t.ought to be done; af, that’s, what 
VOUTarTerGqotnd tO dO, you should do it this way. 
But i do not agree with your right to do at that 
way. 

THE CHAIRMAN: Thank you. Any other 
observations? I think we will adjourn to consider 
this new proposition. 
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jo tOM  REOUMENG . 

THE HEARING. PROCESS OFFICER: Order, 
please. Order, please. 

THE CHAIRMAN: The Panel has 
considered all of the representations and arguments 
Presented fot. 

We fail to see how the proposal 
Contained in our Decision this morning. prejudices 
in any way the interveners or interested members of 
tie public. 

The proposal made by Messrs Paroian 
and Fisher could result in their clients and the 
general public obtaining less information and less 
detail than would result from the Panel's proposal 
made this morning. 

Under the Panel's proposal the 
parties oepocuad the Applicant's case will have all 
the facts to consider. The other proposal would, 
at best, give them only a summary. 

The Panel will therefore hear 
evidence commencing tomorrow morning. We hope the 
evidence can be completed this week after which the 
hearing will be adjourned until the New Year. 

Now, Mr. Fisher, I believe that you 
said that you wished to make some representations 


following our decision. 
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, MR. CHALMERS: With my friend's 
> PernusslLomit@assa practical point. Tt's just a 
3 Matter as to how you are going to proceed. | 
4 | 
I wonder if I could simply say to the | 
5 Commission -- starting tomorrow morning -- I am not | 
6 | 
compiletety “contident) --aiwerwille use our veryobest 
t' 
. endeavours but I am not completely confident that I 
9 Cans put antall Canadian Pacific's: case in Chicr an | 
10 the three days. We will certainly try. 
1a THE CHAIRMAN: Well I think the 
12 Panel used the expression "we hope". 
au | | 
MR. CHALMERS: 2 will try to see 
14 | 
it is realized but I had better say now that I 
15 
i simply cannot guarantee that. 
17 MR; PAROIAN: My. friend has deferred 
| 
18 Ode. 
By) Mr. Chairman, in view of the 
ae circumstances, in’ View of my ingtructions, with the 
on ; 
i greatest of respect to this Committee I propose to 
ae 
take your rulings and the other rulings to the | 
Le | 
y Courts and accordingly will withdraw from these 
4 
25, proceedings at this time. | 
26 MR. FISHER: I am of the same view as | 
27 Mr. Paroian. Lb accordingly wis not be sees acd | 
a in the hearing which you have said will commence | 
29 A ’ : 74 hdraw | 
tomorrow morning and with your leave I will withdraw | 
30 
| 
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THE CHAIRMAN: You have my leave. 


You have the Panel's leave. 


Now we will adjourn until 10 o'clock 


tomorrow morning. 


-~-- Whereupon the Hearing adjourned until Wednesday, 
Ene SUEnVday of November, [977 fat l0ag0 san. 
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